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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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UNITED STATES OF AMERICA, 


-v- 

WINCEL HENDRIX, GERALD GAVIN, 
a/k/a Jerry Golden and 
JOHN TURNER, 


Defendants . 


The Grand Jury charges: 



1. From on or about the 1st day of August, 1972 
and continuously thereafter up to and including the date of 


the filing of this indictment, in the Southern District of 
New York, WINCEL HENDRIX, GERALD GAVIN, a/k/a Jerry Golden, 
and JOHN TURNER, 


< 



the defendants and others to the Grand Jury unknown, unlaw¬ 
fully, intentionally and knowingly combined, conspired, confederated 
and agreed together and with each other to violate Sections 812, 
841(a)(1) and 841(b)(1)(A) of Title 21, United States Code. 

2. It was part of said conspiracy that the said 
defendant unlawfully, intentionally and knowingly would distribute 
and possess with intent to distribute Schedule I and II 
narcotic drug controlled substances the exact amount thereof 
being to the Grand Jury unknown in violation of Sections 812, 
841(a)(1) and 841(b)(1)(A) of Title 21, United States Code. 










( (■ 

IND./INF. (Conspiracy to distribute and possess with 
intent to distribute narcotic drug.) 

OVERT ACTS 

In pursuance o£ the said conspiracy and 
to e££ect the objects thereof, the following overt 
acts were committed in the Southern District of 
New York: 

1. On or about January 5, 1973 defendants 
WINCEL HENDRIX, GERALD GAVIN a/k/a Jerry Golden, and 
JOHN TURNER went to Apartment 12-H, 405 East 105th 

Street, New York, New York. 

2. On or about January 5, 1973, defendant 

WINCEL HENDRIX delivered to defendant JOHN TURNER 
approximately 18 grams of heroin hydrochloride. 


USA-33s-538 - p.2 
Ed. 5/1/71 


(Title 21, United States Code, Section 846.) 



, ' ( 

USA-33s-527A - IND/IN1 - Distrib. Possess Narc. Drug (Succeeding Count) 
Rev. 5-27-72 

COUNT TWO 

The Grand Jury further charges: 

On or about the 5th day of January, 1973 
in the Southern District of New York, WINCEL HENDRIX, 
GERALD GAVIN, a/k/a Jerry Golden, and JOHN" TURNER, 

the defendants , unlawfully, intentionally and knowingly 
did distribute and possess with intent to distribute a 
Schedule I narcotic drug controlled substance, to wit, 

approximately 18.02 grams of/heroin hydrochloride. 


(Title 21, United States Code, Sections 812, 
841(a)(1) and 841(b)(1)(A).) 

and Title 18, United States Code, Section 2. 



Foreman PAUL J. CURRAN 

United States Attorney 
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I and his presence, his taking these ora 

Participation i„ t h “ esae "««l 

e conspiracy f or which these defen- 

dants are on trial. 

1 tha ' lk you for your a *-* 

your attention and I trust 

you will render a fair anrf < 

and impartial verdict in this case 
in accordance with the law T ha 

• ThanJc *U very much. 

THE COURT* if au 

• 0,45 tIme “ a Will excuse y,. 

dury for about ten minutes. Be will 
„„ 111 take « ten minute 

ecess, after which the Court win cha 

r wil1 charge the jury. 

(recess taken.) 

(In open court. Jury present.) 

CHARGE OP THE COURT* 

TIiE C °(«T= First of all 

I would like to th k ’ S ^ 9entle ®en, 

6 to tha "k you for your oati „ n „ 
you for patience and to thank 

your cooperation in being p 

order to . Prompt. I know that in 

“ to “«• O" this Jury each of you has had t 

Personal or business sacrifices i„ d 
T , l " ° rder to do so. But as 

^reminded you when the trial fenced, we all have a 

m the fair and impartial administration of Justice 

onseguently. X am certain that any sacrifice you had to ’ 
make, whether business or r, 

that ' tC **• Jury, 

J.vou were glad *“ * *° * —rest of the fair 

" lnpartlal Ministration of Justice. 
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WOW ' 1 trust that bear with me now 

and give no that sane degree of attention which you have 

given throughout the trial, so that you nay carefully 
understand the legal principle. which yQU _ ^ ^ 

to the facts in this case a. you find then. 

Now. a, you approach the performance of your 
function in this case, which is' to determine the guilt or 
innocence of these defendants, please remember that you 
«ust weigh the evidence ca.mly and dispassionately, with¬ 
out sympathy or prejudice for or against either the Covern- 
-nt or either of the defendants. Every defendant appearing 
before this court is entitled to a fair and impartial 
trial, regardless of his occupation or station in life. 

The fact that the Government is a party here, 
that the action is brought in the name of the United 
States of America entitles it to no more consideration 
than is accorded to any other party to a litigation. 

uy the same token, it is entitled to no less 

consideration. And that is because all parties. Government 

and individuals alike, stand egual before the law. 

Now, there are two o.arsn 

e two separate counts or charges 

in the indictment and you must return a verdict as to 

each count and you must return a verdict separately as 

to each count, as to each defendant. 


SOUTHERN District court reporters, u.s. courthouse 
FOLEV square. NEW YORK, N.Y. CO 7-«5»0 





rdv 42 


nn*' 


I Now, your verdict a* 

ach count, as to each defendant, 

| ~* be baaed solely on the ^ ^ ^ preMntw 
“* 1 Want t0 ™ "hat the evidence i„ 

The evidence in a case is the testimony that 
you heard from the witnesses who too, the witness stand 
tight here, the exhibits which have 

. ave b ? en actually received 

n evidence, and any stipulation, as to certain f 

« co certain facta which 

the lawyers entered into, and nothing else. 

I want to remind you again, that statements 
-e by lawyers _ nofc evidence> ^ ^ ^ ^ ^ 

closing argument, or summations, by the lawyers in which 

they gave you their views and h,,i 

lews and their recollection of the 

facts. The purpose of that was to h.i 

t was to help you to review the 

8V de ” Ce ' And ?f the thl ^ a which they said may have 

accorded with your recollection and some of them may not 

17; BUt 1,1 13 y ° Ur reC ° lleCti ™ “«<=*> controls because 
Jury is the exclusive finder of the facts. And what 

awyers say the facts are is not to control if your reool- 

lection of the fact* ru*e 

~ from “nything which they said. 

S°. too. anything which I may have said during 

if ° r ^ 33y dUrln9 th * ° OUrSe of these instructions, 

ocs not accord with your reooiiection. it is your 
recollection which controls. 

NOW ' aS 3Ur ° rS ln 3 y° u Pass upon the weight 


southern d.str.ct court reporters, u.s. courthouse 

POLEY SQUARE. NEW YORK. N.Y. CO V«S. 0 
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3 witT* eVldenCe * Y ° U detenaine credibility of the 

-e. res « y ou resolve _ oonmcts ^ ^ 

- ®vidence and you dr.„ such re.eon.bl. 

as may be warranted by the tesM 
• in the «... tlm ° ny “ d ° n «“ •vldanee 

! vo ^ VOU kn ° W ' 11 18 " y functI °" now to instruct 

« - the law, and x suggiat to you 

9 thooo i J nat you a ccept 

these instructions as to the law and » , 

w i8W and a PPiy these instruc¬ 

tions or these legal principles to the facts 

11 them, then the logical result of th S ^ 

M , „ Ult ° f that a PPiioation will be 

12 a verdict in the case as fn 

to each count and as to each 

13 dant. each defej 

14 > T 

now, i want to _ 

15 to YOU tJ,at you ar ® not 

n 9 ie out a„ y one instruction aione as stati„ g the 

rrr must consider ^ —»«. 

18 guilt o T ^ aSSUIne 1 ^ ° Flni ° n aS to the 

18 g ilt or innocence of these ^ 

ese defendants or the truth or 

19 alsity of any of the charges T h 

sn mnn fact 1 panted 

20 motions or denied motions in th« 

ns in the course of the trial 

21 not to be taken by you as . 4 iS 

22 tne r ±ndicati - my part ^ 

the court believes the defendants are g ui ity or a 

23 or fhn y xty or innocent 

or the charges to be true or false. 

told y ou in the beginning, my rulinos 

• "•••—- ~ - -« 


southern district court reporters, u.s. courthouse 

FOLEY SOUARE. NEW YORK. N.Y. CO 7-4SS0 
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and " 0t Wlth questi °"= of fact „ hich are 
submitted to you for n ° W b6ln » 

facts are. ^ det —ion .s to ^ ^ 

Now, if durino tho 

ng the course of th* , 

question was acted and ohJection * 

sustained the objection " * nd 1 

lection, you are disregard tW 
“<3 any alleged fact. <J“estion 

* racts contained in + hjti . 

“ 1 ““ - —r be stricken 

you are to dJnr the rec ord, 

ra9ard b °<* the question and the 

in your deliberations. answer 

1 “ ant to tel l you about the diff 
tween direct eviri dlff erenco be- 

6nCe and circumstantial evide 

^ both in this case ard you ' beCaUSe 

“ UaUy d ° in oti^inal 
other cases, civil cases , for _ 

"ov, direct evidence tends to h 
-n issue without need for any * °" faot 

of course, there is always the 

—— * - be believed. ““ 

“ “* •— « .. 

the f ac t in t tacts from which 

—- -—* ~ 

the mind to infer that the f act ' ‘ t0 leaVe 

ate true. ^ t to be established 


SOUTHERN O.STR.CT COURT REPORTERS US rn, 

POLEY SQUARE. NEW YORK. N Y C0 7 4 »B 0 ^ 
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Now, it*a obviously impossible to prove directly 
the operation of a defendant's mind because you can*t 
look into a person's mind and see what his or her inten¬ 
tions are or were, but the proof of the circumstances 
surrounding the defendant's activities.may well supply 
an adequate and convincing bas^s for finding that a 

defendant acted knowingly,willfully and intentionally. 

.•» *• 

In other words, the actions of a person must 
be put in their time and place, just as the full meaning 
of the word is commonly understood only in its relation 
to other words in a sentence or in its context. So the 
meaning of a particular act or conduct may depend on the 
circumstances surrounding tnat act or conduct. 

In determining the issue of intent you are 
entitled to consider any statements made by a defendant 
which are in evidence and acts done by an accused, and all 
facts and circumstances in evidence which may aid you in 
determining a defendant's state of mind. You may consider 
such things as the age, background, and experience of a 
defendant and whether such facts make it likely or un- 
likely, probable or improbable that a defendant fully and 
precisely understood what he was doing in regard to a trans¬ 
action and whether relevant in relation to others. 

Now, as you know, each defendant has entered 

SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4SS0 
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a plea of not guilty to each charge made against them 
in this indictment. As I have told you from the very 
beginning, as a result of that the Government, if each 
defendant is to be convicted, has the burden of proving 
each defendant guilty beyond a reasonable doubt. 

Noe, that is a burden that never shifts. 

It remains upon the Government throughout the entire 
trial. As I told you before, in a criminal case a defen¬ 
dant doeA hot have to prove that he is innocent. On the 
contrary, he is presumed to be innocent of the accusa¬ 
tions or charges made against him in an indictment. 

Now, this presumption of innocence, as I 
said, was in the favor of each of these defendants when 
the trial started. It remains in there throughout the 
entire trial, it remains in their favor even as I instruct 
you now. It remains in their favor even when you retire 
to the jury room to deliberate. 

That presumption of innocence is removed only 
If and when, after your deliberations in the jury room, 
you ore convinced that the Government has sustained its 
burden of proof, and that is to prove the defendants 
guilty as charged beyond a reasonable doubt. 

MOW, the question which naturally comes up is, 
what is a reasonable doubt? The words almost define 


SOUTHERN OISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLeV SQUARE. NEW YORK, N.Y. CO 7-4S90 
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themselves. Reasonable doubt is a doubt founded in 
reason and arising out of the evidence in the case or 
the lack of evidence, it is a doubt which a reasonable 
person has, after carefully weighing all the evidence, 
the kind of doubt which would make one hesitate to act. 

It means a doubt which is substantial and not merely 
shadowy. ' 

Reasonable doubt is one which appeals to 
your reason, your judgment, your common sense and your ’ 
experiences in life. It is not caprice, whim, or specu¬ 
lation. It is not an excuse to avoid the performance 

of an unpleasant duty. It is not sympathy for a defen¬ 
dant. 

Now, if after fair and impartial consideration 
of all the evidence you can candidly and honestly say that 
you are not satisfied of the guilt of a particular defen¬ 
dant, whom you are then considering, and that you do not 
have an abiding conviction of that particular defendant's 
guilt, such a conviction as you would be willing to act 
upon unhesitatingly in important and weighty matters in 
the personal affairs of your own life, then you have a 
reasonable doubt. And in that circumstance it is your 
duty to acquit that particular defendant. 

On the other hand, if after such a fair and 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. ri.Y. CO 7-4580 










impartial consideration of all the evidence you can candidly 
and honestly say that you are satisfied of the guilt of a 
particular defendant, whom you are the^considering, that 
you do have an abiding conviction as to that particular 
defendant's guilt, such a conviction as you would be 

v • * 

willing to act upon unhesitatingly in important and 

% 

weighty matters in personal affairs of your own life, 
then you have no reasonable doubt. And in that circum¬ 
stance you may convict that particular defendant. 

Now, a reasonable doubt does not mean a posi¬ 
tive certainty or beyond all possible doubt. It is 
practically impossible for a person to be absolutely 
and completely convinced of any controverted fact which 
by its nature is not susceptible to mathematical certainty. 
In consequence, the law in a criminal case is that it is 
sufficient, if the guilt of a defendant has been established 
beyond a reasonable doubt, not beyond all possible doubt. 

As I told you before, you as jurors are the 
sole and exclusive judges of the credibility of the wit¬ 
nesses who testify here and of the weight which their 
testimony deserves. How, you know, of course, there is 
no automatic way to determine who is telling the truth 
and who is not. Credibility can be equated with belieV- 
ability and reliability. If a witness is credible you say 


SOUTHERN OISTRICT COURT REPORTERS. U .S. COU R T HOUSE 

FOLEY SQUARE. NEW YORK. N.Y. CO 7-4SB0 
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You should carefully scrutinize all the 
testimony given, both direct end cross examination. The 
circumstance, under which each witness ha. testified and 

ewery matter in evidence which tends to show whether a 
witness i, „ orthy of belief. Consl(Jer ^ 

intelligence, motive, and state of mind' and demeanor 
and manner while on the witness stand, consider witness- 
ability to observe the matters as to which he has testi¬ 
fied and whether he impresses you as having an accurate 

II re ° oUection of these matters. Consider also any relation 
>2 Ij each witness may bear to either side of the, case, the 
13 manner in which each witness might be affected by the 

M V6rdiCt ' ^ thS “ tent to if at all, each witness 

is either supported or contradicted by other credible 

16 evidence in the case. 

17 Inconsistencies or discrepancies in the 

18 testimony of a witness or between the testimony of differed 

.9 witnesses may or may not cause the jury to discredit such 

20 testimony. 

21 H ° W ' tWO ° r nore Parsons witnessing the same 
incident or a transaction may see or hoar it differently. 

23 And, as we all know, innocent misrecollection, like failure 

24 of recollection, is not an uncommon experience. Therefore, 

23 in weighing the affect of a discrepancy, always consider 


SOUTHERN DISTRICT COURT REPORTERS, U .S. COURT MOUSE 
TOLEV SQUARE. NEW YORK, N.Y. CO 7 «S80 
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whether it pertains to a matter of importance or an unim¬ 
portant detail and whether the discrepancy results from 
innocent or intentional falsehood. 

In determining credibility and weight to be 
given to the testimony of any witness, you must also con¬ 
sider the testimony of the Government witnesses. The *ere 
fact that they are employees of the Government entitles 
them to no more and no less consideration than that accorded 
any other witness, nor should you be influenced by the num¬ 
ber of witnesses a side has called or the number of docu¬ 
ments received in evidence. 

It is the quality of the testimony and other 
evidence which counts, not the quantity. 

After making your own judgment you will give 
the testimony of each witness such credibility, if any, 
as you think it deserves. Now, if you find that any wit¬ 
ness, and this applies to all witnesses who testified here, 
has willfully testified falsely as to any material matter, 
you may reject the entire testimony of that witness or you 
may accept such part or portion as lends itself to your be¬ 
lief or which you may find corroborated by other credible 
evidence in the case. 

Now, the lav/ does not compel a defendant in a 
criminal case, as I have told you, to take the witness 


SOUTHERN district court reporters, u.s. courthouse 

FOLEY SQUARE, NEW YORK, N.Y. CO 7«S80 
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8timd ^ evidence at aU, and no 

presumption of guilt may be raised and no inference of any 

kind may be drawn from the failure of a defendant to tes¬ 
tify. However, a defendant who wishes to testify may do 
so and is a competent witness. The defendant's testimony, 
therefore, is to be judged in the same way as that of any 
other witness, as I have just described to you. 


As 1 told you when the trial commenced, an, 


- f 

10 indictment is not proof or evidence it 

uenc e. It is merely an 

11 aOCU3aCi °“ ° r * “ - * technique or process whereby 
persons who are accused by a grand jury are brought into 

13 court and then their cuilt n— ,■ 

err guilt or innocence is determined by 

14 a trial jury such as you are. 

Indictment in thl«s 

j.n tnis case names three 

16 defendants. However .. , 

* s you know, only two defendants 

trial here before you. One is Mr. Wincel Hendrix 

“ an<1 ““ 00 '“ '* **' «"*»• they are the only 

19 defendants whose guilt or lnnnm 

9 ° r lrmocencc are called upon to 

20 dftcidG • And thp rr««4 i ±. • 

innocence of Mr. Hendrix and the 

21 9uilt or innocence of Mr. Gavin is to be decided by you, 

as I have said, on the basis of testimony and on the evider 
23 in the case and on nothing else. 

That is to say, the fact that another defendant 
in this case, Mr. John Turner who testified here, has enter, 


SOUTH E «N o.irmcr COURT REPOOTERS. U.s. COURT MOUSE 
fOLEr SQUARs., New YORK, N.v. CO 7-4$t)0 
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3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


23 


24 

25 


a plea of guilty to Count 2, is not to be taken by you as 
any evidence that Mr. Hendrix or Mr. Gavin must also be 
guilty of the charges made against them. Now, this is 
because guilt or innocence of a defendant is personal and 
is to be determined by the jury solely on the basis of the 
testimony and other evidence in the case and is not to be 
based on the fact that some other defendant has pleaded 
guilty. 

Now, as I have said, during the course of 
the trial you heard the testimony of Mr. Turner, an indi¬ 
vidual who testified concerning his own involvement in 
the crimes charged in the indictment. He is, therefore, 
referred to as an accomplice. 

Under the law in order for one to be an 
accomplice he must be concerned in the commission of a 
crime with which the other defendants are charged. In 
short, he must be a participant in the crime. An accomplice 
does not become incompetent as a witness because of his own 
participation in the criminal acts charged. His testimony 
is not to be rejected unless the jury thinks it has no 
weight. Like any other testimony, it is to be considered 
and dealt with by the jury. 

Such evidence is properly considered by the 
jury. However, it must be considered with care and scrutiny. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 

P OLEY SQUARE, NEW YORK, N.Y. CO 7.45S0 






checked up with the other facts in the case and given 
due weight. 

The testimony of an accomplice alone, if 
believed by you, may be of sufficient weight to sustain 
a verdict of guilty on a particular count, even though 

it is not corroborated or supported by other evidence in 
the case. > 

Again, as I have said, you should keep in 
mind that the testimony of an accomplice is always to 

be received with caution and weighed with great care. 

* . ► 

You should never convict a defendant upon the unsupported 
testimony of an accomplice unless you believe that unsup¬ 
ported testimony beyond a reasonable doubt. 

You are instructed that in weighing the 
testimony of a Government witness charged as a co-conspiratc 
in the indictment, you may take into account any motive 
that witness may have in testifying for the Government. 

The witness here, Mr. Turner, has pleaded 
guilty to Count 2 and has not yet been sentenced, as he 
told you. He testified that he hopes as a result of his 
cooperation with the Government he will be dealt with 
leniently. Now, this fact does not disqualify the testimony 
of that witness, but that fact may well affect the weight 
you give his testimony in adjudging the guilt cr the inno¬ 
cence of these defendants. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
KOLEY SQUARE. NEW YORK, N.Y. CO 7*580 
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2 

3 

4 

5 

6 

7 

8 
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10 

11 

12 

13 

14 

15 

16 
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18 


19 

20 
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Now we come to the indictment itself, 
and what I plan to do is to read each count and then 
explain to you those elements of each count which you 
must find that the Government has established beyond a 
reasonable doubt before you can find a defendant guilty 
of that particular count. 

Now, before reading .the indictment I want 
to give you, in essence, the claims made by both sides, 

that is the Government's claim in capsule form, and the 
claim of the defendants. 

Now, the Government claims first that during 
the period from about August 1, '72 until July 9 , ' 73 , 
that's when the indictment was filed, and those are 
the dates given in the indictment, the defendants. Hr. 
Hendrix and Mr. Gavin, along with Mr. Turner, knowingly 
participated in a conspiracy to unlawfully distribute and 
possess with intent to distribute a controlled substance, 
namely heroin. In support of this contention the Govern¬ 
ment presented witnesses who testified, and you have heard 
their testimony. 

The Government contends that the defendant 
Hendrix did in fact possess and distribute herion in vio¬ 
lation of the law and that the co-defendant. Hr. Gavin, 
aided and abetted Hendrix in the commission of that crime 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
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and Chat they were both participants in a conspiracy. 

Defendant Hendrix denies that he was in the apart* 
meat, 12-H, at 405 East 105th Street on the evening of 
January 5, 1973, and of course denies that he is guilty 
as charged. 

Defendant Gavin claims that he is the victim 
of mistaken identity. 

Now, it must be recognized that improper 
employment of photographs by police may sometimes 
cause witnesses to err in identifying criminals. A 
witness may have obtained only a brief glimpse of a 
criminal or may have seen him under poor conditions. 

Even if the police subsequently follow the most correct 
photographic identification procedures and show a witness 
the pictures of a number of individuals without indicating 
whom they suspect, there is some danger that the witness 
may make an incorrect identification. 

This danger will be increased if the police 
display to a witness only the picture of a single individual 
who generally resembles the person he saw, or if they show 
the witness the pictures of several persons among which 
there is a single photograph of such individual which 
reoccurs in the group, or that single photograph is 
somehow emphasized. 
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2 

The chance o£ mis identifier tion is also 

3 

heightened if the police indicate to the witness they 


4 

hove other evidence that one of the persons pictured 

3 

5 

committed the crime. 


6 

Regardless of how the initial raisidentification 


7 

' * 

comes about on the part of the witness, the witness is 


8 

% 

thereafter likely to retain the image of the photograph rather 



than the person he actually saw, thus reducing the trust- 


10 

woxthiness of any subsequent identification he might make 


11 

in court. 


12 

Therefore, for you to find that the witness. 


13 

Agent Clayton, has made a proper identification of 

14 

the defendant, Gerald Gavin, you must be convinced 


15 

beyond a reasonable doubt that he, Clayton, had sufficient 


16 

opportunity to observe defendant Gavin, quite apart from 


17 

any photographs he may have seen to enable him to make a 


18 

reliable in-court identification. 


19 

Now, 1 am about to read to you Count 1 of the 


20 

indictment. That i3 the conspiracy count. 


21 

"The grand jury charges from on or about the j 


22 

first day of August, 1972, and continuously thereafter. 


23 

up to and including the date of the filing of this 


24 

indictment, in the Southern District of New York, Wincel 

t 

25 

Hendrix, Gerald Gavin, also known as Jerry Golden, and 

* 
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John Turner, the defendant*, and others to the grand Jury 
unknown, unlawfully. Intentionally and knowingly confined, 
conspired, confederated and agreed together and with each 

. T* 

other to violate Sections 812, 841(a>l ^and 841 (b)lA of 
Title 21, Ifaited States Code.. It was part of said con¬ 
spiracy that the said defendants unlawfully, intentionally 
»nd knowingly would distribute and possess with intent to 
distribute Schedule I narcotic drug controlled substances. 
The exact amount thereof being to the grand Jury unknown, 

in violation of Section 812, 841(a) 1 and 841 (b) 1A, Title 
| 21, United States Code. 

Overt acts. In furtherance of said conspiracy 
and to affect the objects thereof, the following overt 
acts were committed in the Southern District of New York: 

1) On or about January 5, 1973, defendants 
Wincel Hendrix, Cerald Gavin, also known as Jerry Golden, 
and John Turner went to Apartment 12-H, 405 East 105th 
Street, New York, New York. 

2) On or about January 5, 1973, defendant 
Wincel Hendrix delivered to John Turner approximately 
18 grams of heroin hydrochloride.” 

Now, you will recall that I referred to statutes 
in the indictment and in the first count the statute which 
the defendants are charged with violating is the Federal 
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Narcotics statute. They are charged, as I have said, with 

** 

conspiring to violate that statute. 

Now, I want to point out that conspiracy to commit 
a crime is a separate and distinct crime from the commission 
of a crime Itself. This indictment chaises, as I have said, 
that they conspired to violate the Federal Drug Act. That 
statute, the conspiracy statute involved here is Title 21, 
United States Code, Section 846. And that reads, in 
pertinent part, as follows: 

"Any person who conspires to commit any offense 
prohibited by the laws of the United States with respect 
to drug abuse, prevention and control, is guilty of a 
crime." 

Now, what is a conspiracy? A conspiracy is a 
collective criminal agreement, a partnership in cr ime . 

As I have told you, a conspiracy to violate a Federal 

* 

statute is a separate crime. 

In order to prove the crime of conspiracy, 
which is charged in Count 1, the Government must establish 
to your satisfaction beyond a reasonaole doubt each of the 


following four essential elements of that crime: 

First, the existence of the conspiracy as alleged 
in the indictment; second, that it was a purpose of the 
conspiracy as alleged in the indlctman t to violate Sections 
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812, 841 (a) 1 and 841 (b) 1A of Title 21, United States 
Code as alleged to the todlctnatt} third, tl»t the defen¬ 
dant, whoa yon are then considering, knowingly and will¬ 
fully became . partlcipMt to or a member of the conspiracy; 
fourth, that at least one of the overt acts set forth to 
the Indictment was committad knowlnglj, cocltted by at 
least one of the co-consplrato'rs to furtherance of the 
conspiracy and during the period of the conspiracy 
alleged In the Indictment. 

Now, I want to discuss each one of these four 
elements to greater detail. The first, as 1 have said,' 
is you must find there was a conspiracy as alleged to the 
Indictment, to order to establish a conspiracy the Govern¬ 
ment Is not required to show that two or more persons sat 
around a table and entered Into a solemn pact, orally or 
In writing, stating that they have formed a coisplracy to 
violate the law, setting forth details of the plan, the 
means by which the unlawful project Is to be carried out. 
or the part to be played by each co-conspirator. 

Indeed, it would be extraordinary If there were 
such a formal agreement or specific oral statement. Your 
common sense will tell you that when men to fact under¬ 
take to enter into a criminal conspiracy, much Is left 
to unexpressed understanding. Conspirators do not usual! 
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reduce their agreement. to writing or acknowledge them 

before a Notary Public, nor do they publicly broadcast 
their plans. 

0 

Frcm it, very nature a conspiracy i, alaoat 
invariably secret in it, origin, and execution. Ther. for. 
It 1. sufficient if you find that two or mcxe per.on. m 
“ 7 thrOU8h contrive, impliedly or tacitly 

COOJe t0 ‘ C ° nTO ’ '» violate the law, express 

language or specific words are not retired to indicate 
ascent or attachment to a conspiracy. 

Nor i, it required to find that all the co¬ 
conspirator. alleged in the indictment Joined ta the 
conspiracy in order to find that a conspiracy existed. 

Vou need only find that one alleged co-conspirator, or 

Che defendant or a defendant, entered into an unlawful 

agreement with one or more ochaw 

re other persons In order to find 

that a conspiracy existed. 

in determining whether there has been an unlawful 

agreement you may Judge acts and conduct of the alleged 

co-cons P irators which are done to carry out an apparent 
criminal purpose. 

Now in this connection the old adage, "Actiona 
speah louder than words" i, applicable here. Usually the 
only evidence available of a conspiracy is that of 
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dt.coon.cced act., which, however, when Ceken 

to connection with each other .how a con. piracy to ..cure 

a particular re.ult as ..tlsfactorily and conclusively as 
more direct proof. 

Proof concerning the object of the- r n-- , r 

•to 

Of the conspiracy may be the most persuasive evidence of 
the existence of the conspiracy Itself. Success of the 
venture, if you believe it was successful, may be the test 
proof of the existence of the conspiracy. 

In determining whether the conspiracy charged In 
the Indictment actually existed, you may consider the evi¬ 
dence and the acts and conduct of the alleged conspirators 
as a whole and the reasonable Inferences to be drawn from 
such evidence. If upon such consideration of all the evi¬ 
dence you find beyond a reasonable doubt that the 
Of at least two of the alleged co-conspirators met In an 
understanding way and that they agreed, as I have explained 
the conspiratorial agreement to you, touork together In 
furtherance of the unlawful scheme alleged In the Indict¬ 
ment. then proof of the existence of the conspiracy, but 
only of its existence, is complete. 

While the indictment charges that the conspiracy 
began on or about August 1, 1972 and continued to on or 
about July 9, 1973, It Is not essentUl that the Government 
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prov® that the conspiracy started and ended on or about 
those specific dates. It is sufficient if you find that 
in fact a conspiracy was formed and existed for some sub¬ 
stantial time within the period set forth in the indict¬ 
ment and that at least om of the overt acts was comitted 

in furtherance of the conspiracy during that period. 

% 

An overt act which you find did occur need not 
have occurred on the specific date set forth in the indict¬ 
ment. You need only find it occurred no earlier than August 
1, *72, and no later than July 9, 1973. 

Now, I want to discuss in greater detail the second 
element of crime of coBpiracy. The indictment charges 
that the conspiracy had as an objective the violation of 
Section 812 and 841 of Title 21. United States Code. These 
are the Federal Drug Statutes. The Government must prove 
the second element of the crime of coispiracy; that is, 
it must prove that it was a purpose of the conspiracy to 
violate the law which makes it unlawful to distribute or 
possess with intent to distribute a controlled substance. 

I will read Title 21, Unified States Code, Section 
841 (a) 1, in pertinent part, and that provides as follows: 

Except as authorized by this subchapter it shall 
be unlawful for any person knowingly or intentionally to 
distribute or possess with intent to distribute a controlled 

SOUTHERN O.STU.CT COURT REPORTERS. U.S. COURTHOUSE 
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substance. 

Now, Section 812 provides in pertinent part as 

follows: 

There are established five schedules of controll 
substances, to be known as Schedules I, IX, m, Iv and v . 

Such Schedules shall initially consist of the substances 
in this Section." 

I In Schedule I it lists heroin es a controlled 

substance. Consequently, as I have said, you must find 

it was a purpose of the conspiracy to violate the Sec- 
tions which I have just read. 

Now we come to the third element. The third 
clement which you must find is that a particular defendant, 
whom you are then considering, knowingly and willfully 
became a member of the conspiracy. If y0 u conclude that 
a conspiracy as charged did exist and that its purpose 
was to violate the Federal Drug Statutes which I have jut 
read, you must next determine whether the defmdant you 
are then considering was a member of the conspiracy; that 
is. whether he participated in the conspiracy with know¬ 
ledge of its unlawful purposes and in furtherance of its 
unlawful objectives. 

A defendant's participation in the conspiracy, 
like its existence, can be inferred from such facts and 
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circumstances in evidence as logically sustain that inference, 

I want to caution you, however, that mere 
association of one defendant with an alleged co-conspirator 
does not establish his participation in the conspiracy if 
you find that one exists. So, too, the mere knowledge by 
a defendant of a conspiracy or any illegal act on the part 
of an alleged co-conspirator is not sufficient evidence to 
establish his membership in the conspiracy. You must find, 
as I have said, actual knowing participation by a particular 
defendant in the agreement, to violate the law. 

Now, an act is done knowingly if it is done 
voluntarily and purposefully, not because of accident, 
mistake, mere negligence or because of any other innocent 
reason. An act is done Intentionally if it is done knowingly, 
willfully and with an evil motiva or purpose. In determining 
whether a defendant ha3 acted willfully, it is not necessary 
for the Government to establish that the defendant knew 
that he was breaking a particular law or any particular rule. 
It must, however, prove that the defendant had an evil 
motive or a bad puroose in mind. Knowledge and willfullness 
and intent of a defendant, as I told you before, 
need not be proved by direct evidence. Like any other 
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fact In issue, it may be established by circumstantial 
evidence. 

Once you are satisfied beyond a reasonable 
doubt that a conspiracy as alleged existed and that the 
defendant was a member of It. any acts'and declaration, 
of any person whom you find was also a member of the con¬ 
spiracy made during Its pendency and In furtte ranee of 
its objectives are considered the facts and declarations 
of all of the members, even though the particular defen¬ 
dant was not present at the time or knew that such state¬ 
ments were made or such acts were done by others In 
furtherance of the conspiracy. 

Simply stated, and utilizing the partnership 
analogy, by becoming a partner, a member of a conspiracy 
assumes all the liabilities of the partnership. 

Now, it is important to note that this principle 
applies only to the acts and declarations done or made 
during the continuance of the conspiracy and in furtherance 
of the conspiracy and while the particular defendant was 
a member of the conspiracy. 

We come to the fourth and final element of the 
crime of conspiracy. The offense of conspiracy is complete 
only when Che unlawful agreement is made and any single 
overt act to afreet the object of the conspiracy Is chereaf 
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committed by at least one of the co-conspirators. Now an 
overt act is any step, action or conduct which is taken to 
achieve, accomplish or further the object of the conspiracy. 

The purpose of requiring proof of an overt act is 
that while parties might conspire and agree to do an unlaw¬ 
ful thing. they may change their minds or even abandon the 
project and do anything to carry it into effect. In which 
event it would not be an offense. The prosecution is not 
required to set forth in the indictment each and every act 
which it relies on to establish the conspiracy or the 

defendant's participation therein. 

I Nor ta It required to prove each overt act which 

may have occurred during and in furtherance of a conspiracy. 
| But it is required to prove that at least on, overt ac 
as charged in the indictment did take place here in the 
Southern District of New York, which includes Manhattan. 

The overt act need not be criminal in it3elf. 

It may, for instance, as alleged in this case, consist 
of meetings of the defendant and the co-conspirators. 

The overt act, however, must be an act which bends toward 
the accomplishment of the plan or scheme charged in the 
conspiracy count. It must be knowingly done in furtherance 

of some object of the conspiracy charge. 

If you find that the Government has failed to 
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* I e3CabUsh beyOTd a reasonable doubt any one of the four 
, eUmenC3 f ° r ^ Crl ™ ° f —P^acy as to a particular 
5 de£end<,nt ” hlCh 70U *“ then con ®fdering, which I have just 
. e ' , “‘ r ‘ ted dl3CU333d then you must find that 

7 defe " dant " 0t 8ullty •* «» charge of conspiracy. 

8 °" th ° ° ther hmd . if ^ find that the Govern- 

, “ ent h8S 8U3tal0ed U3 Proving each and every 

, 01,6 ° f the fOUr elemen “ ° f «» «ime of conspiracy as 

to a particular defendant beyond a reasonable doubt. 

I then you .ay convict the defendant on ^ 
j count. 

NOW we come to the second count In the Indictment. 
That count reads as follows: 

I "The grand jury further charges on or about the 

I 5th day ° f JanUar7 ' 1973 > in «» Southern District of New 
Tor-,. Wincel Hendrix, Gerald Gavin, also known as Jerry 

Golden, and John Turner, the defendants, unlawfully. 

intentionally and knowingly did distribute and possess 

with intent to distribute a Schedule I narcotic drug 

controlled substance tn 

ance, to wit, approximately 18.02 grams 

of heroin hydrochloride." 

Now. the statute again which the defendants are 
alleged to have violated Is Sections 841(a) 1 of Title 21 
United States Code. Again, that section reads in pertinent j 
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part as follows: 

"It shall be unlawful for any person knowingly 
or intentionally to distribute or possess with Intent to 
distribute a controlled substance." 

Now, before you can find a defendant guilty 
of the crime charged in Count 2, you must be convinced 
beyond a reasonable doubt that the Government has estab¬ 
lished each of the four elements of that count: 

First, that on or about January 5, 1973 the 
defendant did possess a controlled subtance; second, 
that on or about January 5, 1973, the defendant did 
distribute or possess with intent to distribute a 
controlled substance; third, that the defendant did so 
unlawfully, willfully, knowingly and intentionally; 
fourth, that the substance which has been received in 
evidence as Government^ Exhibit 3 is in fact a controlled 
substance. 

X want to discuss each one of those four elements 
in more detail. x ou will note that the first element is 
possession of a controlled substance. Now, what does 
possession mean? The law recognizes two kinds of possessions, 
actual and constructive possession. The person who knowingly 
has direct physical control over a thing at a given time 
is then in actual possession of it. A person who, though 
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not in actual possession, knowingly has both the power and 
intention at a given tine to exercise dominion or control 
over a thing, either directly or through another person or 
persons, is then in constructive possession of it. 

For example, some of you may have broi^ht a 
newspaper or magazine when you came to court this morning 
and you left that magazine or newspaper in the jury room 
for safekeeping. That magazine or newspaper is in your 
possession even though you do not have it right here in 
your hand, it would not even matter that someone else 
had put the periodical in the jury room for you, as long 
as you knew it was there and could go and get it or per¬ 
haps even have someone else go and get it. The periodical 

is there in your constructive possession, as I have just 
defined it for you. 

Now, the law also recognizes that possession may 
be joint or sole. If one person alone has actual or 
constructive possession of a thing, possession is sole. 

If two or more persons share actual or constructive posses¬ 
sion of the thing, possession is joint. 

ir y° u find beyond a reasonable doubt from the 
evidence in the case that the accused, either alone or 
jointly with others, was in actual or constructive 
possession of the controlled substance, that is. Government’s 
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Exhibit 3, then you may find that such defendant was in 
possession of the controlled substance. 

We come to the second element. You will note 
that the second element is that the defendant did dis¬ 
tribute or possessed with intent to distribute a controlled 

substance. Now the word '’distribute” means to deliver, 

% 

or even by administering or dispensing the narcotic drug 
controlled substance. 

The word ''intent” refers to a person's state of 
mind. So the term "possession with intent to distribute” 
can be fairly stated to mean to control an item with a 
state of mind or purpose to transfer or deliver that item. 

Now, the third element was that the defendant did 
so unlawfully, willfully, knowingly and intentionally. 
"Unlawfully” means, of course, contrary to law. As I 
told you before, an act is done knowingly if it is done 
voluntarily and purposefully, not because of mistake, 
accident or other innocent reason. An act is done will¬ 
fully if it is done kncwLngly, deliberately, intentionally 
and with an evil motive or purpose. 

In determining whether a defendant lias acted 
willfully, it is not necessary for the Government to 
establish that the defendant knew he was breaking any 
particular law or any particular rule but it must show 
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| a bad purpose or motive on the part of a defendant. 

Knowledge and willfullnea. and Intent of a 

defendant need not be proved * direct evidence. Like 

any other fact in is.ua it may be established by circum¬ 
stantial evidence. 

NOW we come to the fourth element, and that 1, 

the Indictment chargee that the Schedule I controlled 

substances involved here was heroin hydrocholride. how, 

as you know, there has been a stipulation entered into ’ 

by the lawyers on both sides to the effect that if a 

chemist were called to testify here, his testimony would 

be that the substance contained in Government's Exhibit 3 
| is in fact heroin. 

I instruct you. as a matter of law, that heroin 

“• ■ ■“ - •“ <-«. . 1 .™.., . „„ 

you have to find that the Government did establish beyond 

® reasonable doubt thaf- »- . 

oubt thee the substance in Government 's 

exhibit 3 is heroin hydrochloride. 

There was some testimony here about Mr. Gavin's 
participation in a similar crime or another crime which 

br ° U8ht ° U£ examination of Mr. Gavin. 

tmt Ce3tln0ny ° r be considered by you 
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•j 

only In assessing the credibility of Mr. Gavin. That is 

O 

4 

not evidence that he committed this crime, but it is evi¬ 

5 

dence vhich you can consider in determinir^ his credibility. 

6 

You recall when ha was asked whether he had been involved 

7 

in drugs, and on cross examination he was asked whether he 

8 

had given another package to Agent Bernhardt. As I have 

9 

\ 

said, vou may consider this on the issue of credibility of 

in 

Mr. Gavin. 

iv 

11 

Now, the indictment, in addition to citing the 

12 

Federal Drug Statutes which 1 have read and discussed. 

13 

cite another Federal statute, and that is Title 18, United 

14 

States Code, Section II. That is known as the aiding and 

15 

abetting statute. That statute provides, in pertinent 

16 

part as follows: 

17 

Whoever commits an offense against the United 

18 

States"—that means violates any of it 3 laws—"or aids, 

19 

abets, counsels, commands, induces or procures its com¬ 

20 

mission is punishable as a principal." 

21 

Now, in addition to charging that both defendants 

22 

violated the Federal statutes. Count 2 charges that the 

23 

defendant violated the aiding and abetting statute. Accord- 

2A 

ingly, you may find a defendant guilty of the crime charged 

25 

m that Count 2 if you find beyond a reasonable doubt that 
another person actually committed the offense and that that 

j 

J_ 
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2 

particular defendant aided and abetted the commission 


3 

of that crixa*. 


4 

Now, there is no precise rule as to what acts a 

- 

5 

defendant must perform in order to constitute him an aider 

• 

. • 

6 

or abettor. It's enough if you find that a defendant know- 


7 

ingly associated himself in some manner with an illegal 


8 

venture. Actually participated in it as something he wished 


9 

to bring about, or that ha sought by his actions to make 

ft 

10 

it succeed. In other words, the law is that one who aids 

1 

11 

and abets another with knowledge of the unlawful nature of 


12 

the offense is just as guilty of that offense as if he 


13 

committed the offense himself. 


14 

To find a defendant guilty of aiding and abetting 


15 

you must, of course, find something more than ro^re know- 


16 

ledge on hi3 part that a crime was being committed. Thus 


17 

a mere spectator at a crime is not a participant or an 

* 

18 

aider or an abettor. Consequently, in order to find the 

t 

19 

defendant guilty of aiding and abetting you must find that 

• 

20 

that defendant with knowledge of the unlawful purpose in 


21 


• 

22 

some way associated himself with the illegal activity; 



that ha knowingly participated in it is something he wished 


23 



24 

to bring about. And that he knowingly, by hi 3 actions. 


endeavored to make it succeed. 


25 

Now, if you find that the Government has failed 


1 

1 

southern district court reporters, u.s. courthouse 


1 

FOLEY SQUARE, NEW YORK, N.Y. CO 7-4S30 









rdv 76 


r > 

t • 2 


to establish any one of the four essential elements of the 
second count which I have read and discussed for you, be¬ 
yond a reasonable doubt as to the defendant you are then 
considering, then you oust acquit the defendant of Count 2. 

If, on the other hand.you find tint tha Govern¬ 
ment has established each and every one of these essential 
elements beyond a reasonable doubt as to a particular 
defendant, you may find that defendant guilty. Or if 
you find as to the second count that the Government has 
carried its burden of proving that a defendant aided and 
abetted the crime, as I have Just described aiding and 
abetting to you, then you may find the defendant guilty. 

Of course, if you find that the Government has 
failed to establish that a defendant aided and abetted a 
crime, then you must find that defendant innocent. 

The jury is not to consider or in any way specu¬ 
late about the punishment which a defendant may receive 
if he is found guilty. The function of a jury is to 
determine guilt or innocence and then it is for the Court 
or the Judge alone to decide what the punishment will be 
if a defendant is found guilty. So you are not permitted 
to discuss in your deliberations what tha possible punish¬ 
ment of a defendant will be if he is fo-nd guilty. That 
i3 not a part of the jury’s function. 
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H<w, ladies and gentlesian, the most Important 


4 

part of this case ia now upon us. and that is the part 


5 

you are about to play as Jurors, because it is for you 

• 

6 

and you alone to decide whether the defenders are guilt; 

• 

• 

7 

or not guilty. 1 know you will try the issues which have 

• 

8 

been presented according to the oath which you have taken 


9 

a3 jurors. 

j 

10 

In that oath you promised that you would well 


11 

and truly try the i sues Joined in this case and a true 

. 

12 

verdict render. 1 suggest to you that if you follow 


13 

that oath and try the issues without combining your 

|n 

14 

thinking with any emotions, you will arrive at a Just 


15 

verdict. 


16 1 

Now, it must be clear to you that once you get 


17 

into an emotional state and let fear or prejudice or 


18 

bias or sympathy interfere with your thinking, then you 

* 

19 

Will not arrive at a true and Just verdict.' tad as you 

• 

20 

deliberate, ladies and gentlemen, please be careful to 

• 

21 

listen to the opinions of your fellow Jurors as well as 

« 

22 

to ask for an opportunity to express your own views. 


23 

No one Juror holds the center stage in the jury 


24 

roes and no one juror may control or monopolize the dis¬ 


25 

cussion. If, after listening to your fellow Jurors and if 
orter stating your own view you become convinced that your 
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view is wrong, do not hesitate because of stubbornness or 
pride of opinion to change your view. On the other hand, 
do not surrender your honest conviction solely because of 
the opinion of your fellow jurors or because you're out* 
numbered. 

In a federal court your verdict as to each defen* 

% 

dant, as to each count must be a unanimous verdict end must 
reflect the conscientious convictions of each and every one 
of you. As I have told you, the form of your verdict is 
either guilty or not guilty and must be returned separately 
as to each defendant as to each count. 

Now, you may find a defendant guilty as to each 
count, you may find a defendant not guilty as to each 
count, you may find a defendant guilty as to one count 
and not guilty as to another count. You are instructed 
that it is important to both the Government and the defen* 
dants that this case be decided as to each count. If you 
are unable to agree to a verdict on one or more counts as 
to one or more of the defendants, you may not compromise 
by agreeing to a guilty verdict on one or more of the counts 
and a not guilty on the others. 

You are instructed that you are not to reveal the 
standing of the jurors, that is the split of the vote for 
any verdict, to anyone at air/ tine, including the Court, 
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if that should occur during the course of your deHbexa~ 
tions. 

Now, will the lawyers please approach the bench, 
(At the side bar.) 

(In the robing room.) 

* 

THE COURT: Do you have any exceptions to the 

% 

charge? 

MR. POLIAK: I have no exceptions, your Honor. 

MR. MeKELLER: I have no exceptions. 

MR. SHATTEN: I have no exceptions. 

MR. POLIAK: I do have one thing. I may have 

i 

missed it but did your Honor charge them as to the fact 
they could have a portion of the testimony reread? 

TH2 COURT: No, I did not. 

MR. POLIAK: I would respectfully request that you 
charge that and tiey could also get an additional charge 
from the Court . 

THE COURT: No, we don't instruct that. 

MR. SHAXTEN: And the exhibits, as well, your 

Honor. 


THE COURT: I will tell them that. 

(In open court.) 

THE COURT: Ladies and gentl, n£n ac thl3 tlxie 


x;e will excuse the alternate juror, Mrs. Bertha Mae Roddy. 
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